Contents

Foreword IXx
Preface X1
Acknowledgements xir
List of Abbreviations xi11

Introduction 1

1
2

Globalization, Child Labour and the International Legal Order 1
Contents 3

1 The Problem of Child Labour and Trade 5

1
2

Introduction 5
The International Dimension of Child Labour 5
2.1 Child Labour as a Global Problem 5

2.2 The Protection from Exploitative Child Labour as lus
Cogens 10

The Need for Global Solutions Including Trade Measures 12

2 The Status Quo of Trade Measures on Child Labour in wro Law 13

1

Introduction 13

1.1 Unilateral Trade Measures 14

1.2 Defining ppMs and Rules of Interpretation 17

The Rationale of the wro and the GATT 1994 20

Trade Measures concerning Child Labour under

the Most-Favoured-Nation Clause of GATT Article1 22

3.1 Most-Favoured-Nation Obligations 22

3.2 The Relationship with the TBT Agreement 23

3.3 TheScope of GATT Article 11 23

3.4  Like Products 26

3.5 Any Advantage 30

3.6  Immediately and Unconditionally 31

3.7 Exceptions under the Enabling Clause 38

3.8  Conclusion 52

Compatibility of Trade Measures on Child Labour with GaTT

Art. 11 54

Trade Measures concerning Child Labour under GATT Art. 111 55
51 Overview over the Structure and Scope of GATT Art. 111 55
52  The Coverage of GATT Art. 111 in Relation to PPM-Measures 64



Vi

10

11

12

CONTENTS

5.3  Like Products 66
5.4  Equality of Treatment 147
55  Contextual Approach 181
5.6  Ius Cogens 181
) Conclusion 187
Application of the Results Found under GATT Art. 11T to GATT
Art.1 188
6.1 Introduction 188
6.2  Like Products 188
6.3  Regulatory Purposes and Ius Cogens 189
6.4  AsymmetricImpact’ 192
6.5  ‘Supply Substitutability’ and ‘Inherence’ Test 193
6.6  Conclusion 194
Application of the Results Found under GATT Art. IIT t0 GATT
Art. 11 195
Compatibility of Trade Measures on Child Labour with Quantitative
Restrictions of GATT Art. X1 and X111 195
8.1 Trade Measures on Child Labour as Quantitative
Restrictions 196
8.2 The Ius Cogens Nature of the Prohibition of Child Labour 197
Trade Measures on Child Labour under the GATT Art. X1X 197
Trade Measures concerning Child Labour under GaTT Art. xxX 199

101 Overview over the Scope and Structure of GATT Art. XX 199
102 The Public Morals Exception 20

10.3  Human Life and Health 228

10.4  Prison Labour 23

105  The Chapeau of GATT Art. XX 234

10.6  Burden of Proof 242

10.7  Conclusion 243

Trade Measures concerning Child Labour under GATT Art. xx1
11 Introduction 244

2 GATT Art. xxI (b) (iii) 245

1.3 GATT Art. XXI(c) 251

1.4 Conclusion 252

Compatibility of Trade Measures on Child Labour with

the Agreement on Technical Barriers to Trade
121 Introduction 253

122 Scope of Application 254

123 Substantive Provisions of the TBT Agreement 264
12.4  Conclusion 277

244

253



CONTENTS

13

14

15

Compeatibility of Trade Measures on Child Labour with

the Agreement on Government Procurement 278

131 Introduction 278

13.2  Art. 1v - General Principles 279

13.3  Art. vl - Conditions for Participation 283

13.4  Art. X - Technical Specifications and Tender
Documentation 28x

13.5  Art. Xv - Treatment of Tenders and Awarding of Contracts

13.6  Art. I1I - General Exceptions 292

13.7  Conclusion 293

Non-wTo Norms as a Defence for Trade Measures on Child

Labour 294

141 Introduction 294

14.2  Thejurisdiction of wro Panels 295

14.3  The Applicable Law 296

14.4  Conclusion 299

Conclusion of Chapter2 300

3 A Constitutionalist Approach to International Law 304

1
2

Introduction 304

Different Approaches to International Law 307

2.1 Legal Interpretation 307

2.2 New Haven School 308

2.3  Feminist Approaches to International Law 309

2.4  Global Legal Pluralism and Conflicts-Law Approach 310
2.5 Global Administrative Law 316

2.6 International Public Authority 317

.5 Constitutional Approaches 319

A New Legal Humanism 347

VII

291

a1 Limits of Hart’s Positivism and Kelsen’s ‘Pure Law Theory’ 347

2.3 Towards More Natural Law 351
2.3 The Quest for Global Values 356
3.4 Core Elements of a New Legal Humanism 381

4 Implications of a New Legal Humanism for Trade
and Child Labour 394

1
2

3

Introduction 394
Towards More Substantive Coherence of Trade and Human

Rights Law 395
Direct Effect of wro-Law and Fluman Rights 397



Vil CONTENTS

4 Institutional Coherence: A New 1LO-WTO Joint Implementation
Mechanism on Child Labour 406
4.1 Introduction 406
4.2 Trade- and Country-Related Child Labour 407
43  Institutional Framework 408
4.4  Cooperative Activities 411
4.5  Dispute Settlement 413
4.6 Human Rights Obligations for Companies? 430
5  Conclusion 434

5 Concluding Summary 436
1 Summary of Results 436
L Chapter1 436
1.2 Chapter2 436
13 Chapters 441
1.4 Chapter4 442
2  Epilogue 443

Bibliography 445

Table of wTo Reports 475
Table of GATT 1947 Reports 479
Index 481



